The present article 1 may be regarded as a continuation of the author's article published in the 4/2016 issue of the Zbornik Radova. 2 The present article especially focuses on the European challenges which Hungary faced when it adopted new rules connected to the acquisition of the ownership of agricultural lands. In the opinion of the author, the present paper might be interesting for the legal experts in Serbia as well, taking into consideration the topical amendment of the Serbian 3 land law. 4 After a short theoretical determination of the so-called 'cross-border acquisition of agricultural lands', the present article particularly deals with the European Union (hereinafter referred to as EU) law and its aspects concerning the cross-border acquisition of agricultural lands. Because of the special importance of the topical infringement procedures launched by the European Commission against Hungary regarding its national land law (hereinafter referred to as the Hungarian cases), the Hungarian cases are analysed in detail as well. Beside infringement procedures at the European Commission and at the Court of Justice of the EU (hereinafter referred to as CJEU), there are also certain preliminary rulings at the CJEU regarding the Hungarian land law. The last event in connection with the Hungarian cases is the publication of the opinion 5 of the advocate general at the CJEU (hereinafter referred 1 Supported by the ÚNKP-17-4-III. New National Excellence Program of the Ministry of Human Capacities.
2 See János Ede Szilágyi, Acquisition of the ownership of agricultural lands in Hungary, taking the EU's and other countries's law into consideration. Zbornik radova Pravnog fakulteta, Novi Sad, 4/2016 , 1437 -1451 Cf. Luka Baturan, Economic Analysis of the Ban on Foreigners to Acquiring Property Rights on Agricultural Land in Serbia. Economic of Agriculture, 3/2013, 479-491 ; Luka Baturan, The ban on Foreigners Acquiring Property Rights on Agricultural and Forest Land in Serbia and Other Regional Countries. Zbornik radova Pravnog fakulteta, Novi Sad, 2/2013, 515-531. 4 In the present article, land law means the legal provisions of a state which determine the ownership and the use of agricultural and forestry lands.
5 Joined cases C-52/16 and C-113/16, opinion of advocate general Saugmandsgaard Øe delivered on 31 May 2017. to as opinion of advocate general). Although, the opinion of the advocate general does not bind the CJEU in its decisions, it may exert an influence on the final decisions of the CJEU. It is for this reason that the opinion of the advocate general is assessed in the article as well. In 2017, the adoption of the report of the European Parliament concerning farmlands (hereinafter referred to as report of the European Parliament) was an absolute surprise and a real progressive initiative in connection with land law. In a certain sense, it can be regarded as a counter-opinion in connection with the opinion of the advocate general. Therefore the report 6 of the European Parliament is also detailed in the paper. At the end of this article, some proposals concerning the possible amendment of the EU law are presented. These proposals were determined at a conference organised by the Hungarian Association for Agricultural Law in cooperation with the Public Law Sub-Commission of the Hungarian Academy of Sciences in Budapest in June 2017. The participants and speakers of the conference concentrated on the Hungarian cases, the practice of the European Commission and the report of the European Parliament.
THE THEORETICAL DETERMINATION OF THE SO-CALLED CROSS-BORDER ACQUISITION OF AGRICULTURAL LANDS AND FORESTS IN A GENERAL SENSE AND IN THE EU
Nowadays, beside inland land transfer, 7 also cross-border acquisition plays a more and more important role in the ownership and/or the use of agricultural lands and forests (hereinafter together referred to as cross-border acquisition). Nevertheless, it is worth emphasizing that the distinction between internal and cross-border acquisitions cannot be exact. In this paper, in a general sense, cross-border acquisition primarily means the situation in which citizens and legal entities of a country (hereinafter referred to as 'foreigners' or 'investors') gain the ownership or long-term use of an agricultural land or forest situated in another country (hereinafter referred to as 'target' country or area). It is worth emphasizing that the EU law has absolutely different regulatory regimes concerning the ownership of agricultural lands and the usage of agricultural lands. In connection with the EU law, this paper mainly concentrates on the acquisition of the ownership of agricultural lands and forests. 6 European Parliament, Report on the state of play of farmland concentration in the EU: how to facilitate the access to land for farmers, A8-0119/2017 A8-0119/ , 30 March 2017 Cf. Article 4 (1) l)-n) of Regulation (EU) 1307/2013. According to Article 4 (1) n) of Regulation (EU) 1307/2013, the category of 'transfer' includes also the inheritance as well: "'transfer' means the lease or sale or actual inheritance or anticipated inheritance of land or payment entitlements or any other definitive transfer thereof; it does not cover the reversion of entitlements upon expiry of a lease."
The goals of the acquisition of agricultural lands can be various: (a) to produce agricultural products, (b) to speculate on the land market, (c) others, (d) the combination of points (a)-(c).
In a wider sense, the situation in which foreigners establish legal entities in the target country and gain the lands of the target country may be regarded as cross-border acquisition as well. In the EU law, this interpretation of a cross-border acquisition could become quite difficult due to the forms of the European Cooperative Society (SCE, namely Societas Cooperativa Europaea) 8 and the European Company (SE, namely Societas Europaea) 9 . As regards legal entities, there are two elementary issues. First, the traceability of the real ownership (investor) background of the legal entities is always complicated (e.g. difficulties in connection with offshore companies). Second, the number of legal entities might easily be multiplied. The solution of both issues is tightly connected to the proper registration of the affected legal entities and their investors (ownership background). Otherwise, it is worth noticing that in the EU law, the 'cross-border' element with regard to land acquisitions is typically assessed in the procedure of the CJEU.
THE EUROPEAN UNION LAW CONCERNING THE CROSS-BORDER ACQUISITION OF THE OWNERSHIP OF AGRICULTURAL LANDS
The EU law does not prohibit Member State measures restricting the acquisition of agricultural lands by entities from outside of the EU or the European Economic Area (EEA). Nonetheless, inside the EU and the EEA, the EU law, on the one hand, requires the implementation of the four EU freedoms of the internal market (in connection with the acquisition of agricultural lands, the free movement of persons and capital are applicable) and, on the other hand, it prohibits the discrimination on the basis of nationality. 10 In connection with the interpretation of these rules, Jog, 6/2013, 7-16. 11 Csilla Csák -Bianka Kocsis -Aniko Raisz, Vectors and indicators of agricultural policy and law from the point of view of the agricultural land sector. Journal of Agricultural and Environmental Law (JAEL), 19/2015, 38. The concerned rules of the Treaty on the Functioning of the European Union (TFEU) are especially the free movement of persons and capital 12 (Articles 49 and 63 of the TFEU; hereinafter referred to as 'negative integration rules' or 'negative integration model') and an objective ("to ensure a fair standard of living for the agricultural community") of the Common Agricultural Policy (CAP) of the EU (i.e. Article 39 (1) point b) of the TFEU; hereinafter referred to as 'positive integration rules' or 'positive integration model'). 13 According to Ágoston Korom, 14 beside the anti-discrimination rules, the EU law determines the competence of its Member States to adopt their national land law in the intersection of the negative and positive integration rules. The mentioned TFEU rules contain rather general provisions, therefore, the CJEU has an important role to interpret them and to help assess the national land laws of the Member States. 15 As regards the negative integration rules, according to the practice of the CJEU, full compliance with the EU law can be ensured by the national law (a) if the public interest is pursued by the national law (i.e. objectives in the public interest) and (b) if the measure of the national law cannot be exchanged for less restrictive measures (i.e. the principle of proportionality). As regards the objectives in the public interest, the CJEU regards the objectives of national agricultural land policy such as (a1) to preserve a permanent agricultural community, (a2) that the land should belong to persons wishing (and being capable) to farm it, (a3) the possibility to counteract speculative land acquisition, (a4) etc. to be conform with the TFEU and to pursue an objective in the public interest. The restrictive measures accepted by the jurisdiction of the CJEU are (b1) the procedure of prior authorisation for the acquisition of agricultural land, 16 (b2) the system of prior declaration, 17 (b3) the provision for a higher tax on the resale of land occurring shortly after acquisition, 18 (b4) the requirement of a substantial minimum duration for leases of agricultural land, 19 (b5) etc. 12 It is worth noticing that, according to Annex I of Council directive 88/361/EEC, investments in real estate on national territory by non-residents are part of the capital movements in the EU. 13 About distinction between the negative and positive integration models and rules of the EU, see Ágoston Korom, Az új földtörvény az uniós jog tükrében, in: Az új magyar földforgalmi szabályozás az uniós jogban (ed.: Ágoston Korom), Nemzeti Közszolgálati Egyetem, Budapest, 2013, 14. 14 Korom (2013) 
The discrimination and the European Commission's infringement procedures against the New Member States
The present article tries to find an answer to the question whether the EU Commission's investigation regarding the land law of the New Member States may be considered discriminatory or not.
The 20 for maintaining existing legislation restricting the acquisition of the ownership 21 of agricultural lands and forests, by derogation from the freedom of capital movements. After the transitional period had expired, numerous new Member States adopted new land laws including restrictive measures. Typically, the legislation of Old Member States provided a role model for the New Member States (the French and Austrian models were quite popular among them). In 2015, the EU Commission launched infringement procedures against some of the New Member States; namely Bulgaria, Hungary, Latvia, Lithuania and Slovakia. In the opinion of the European Commission, some provisions of these Member States may be considered as the violation of the free movement of capital and the freedom of establishment, and, therefore, this situation discourages cross-border investment in the land market of the New Member States.
In connection with these measures of the European Commission, the CEDR Congress COM II Conclusion noted: "In cases when the EU Commission initiated infringement proceedings against the New Member States because of such Member State-restrictions that already exist in Old Member States, the action of the EU Commission can raise concerns, and may be regarded discriminative". 22 Some representatives of the European Parliament interpreted the situation similarly, therefore they raised several questions in their so-called 'questions for written answer to the Commission'. 23 Namely, for example: "Given the Commission's 20 In connection with the transitional period, László Fodor expressed a quite critical opinion. In his opinion, it is a double standard applied against the new member states. Its pseudolatry nature is hidden among other things that the subsidies given to equalize the price of the lands during these 7 years were much lower than had been for the earlier member states; László Fodor, Kis hazai földjogi szemle 2010-ből, in: Az európai földszabályozás aktuális kihívásai (ed.: Csák Csilla), Novotni Alapítvány, Miskolc, 2010, 124. 21 Namely, there are generally no restrictions on the lease of agricultural lands by foreigners. 25 The answer of the European Commission raised the question whether the expiry of these derogations provide a lawful title to assess only the New Member States' land law. Taking the answers of the European Commission into consideration, Ágoston Korom noted that the European Commission could not reassuringly prove its right to assess only the New Member States' national land laws on the basis of the expiry of derogations. Citing the answers of the European Commission, Korom also drew the attention to the situation that the European Commission's standard practice could not prove such a doubtful Commission's procedure either. 26 Essentially, Ildikó Bartha also made a similar conclusion with regard to the answers of the European Commission. 27 The opinion of the author of the present paper is that although Korom's interpretation is quite vigorous, he could not find either a justified and reasonable legal title for the European Commission (in its answers) to confirm its right to assess the EU-law-conformity of national land laws merely in connection with the New Member States. 39 and, after that, the Hungarian courts submitted requests for a preliminary ruling.
As far as the infringement procedures are concerned, one of them is a general and comprehensive infringement procedure, as the European Commission assessed the new Hungarian land law regime as a whole in detail (hereinafter referred to as comprehensive infringement procedure). Besides, there is a special infringement procedure as well, which concerns national transitional rules on usufruct (hereinafter referred to as usufruct infringement procedure). As to the comprehensive infringement procedure, this legal case was perfectly presented by Tamás Andréka and István Olajos. 40 As for the usufruct infringement procedure, the subject of this case has numerous similarities with the preliminary ruling mentioned above. Because of the released opinion of the advocate general in connection with the preliminary ruling (i.e. the preliminary ruling is in an advanced status in comparison with the usufruct infringement procedure), the paper presents the essential aspects of the legal background of these cases (i.e. the usufruct infringement procedure and the Szombathely case) under the details of the preliminary ruling. According to the controversial transitional rules of Hungary, the concerned Hungarian authorities had to cancel the registration in the property register of the usufructuary rights in agricultural land on the basis of a national legislation prescribing the extinction of the usufructuary rights and rights of use in productive land in the absence of proof that those rights were created between close members of the same family. According to the opinion of the advocate general, the advocate general considered that the "
(a) complete ban on the acquisition of land by domestic and foreign legal entities, (b) proper degree in agricultural or forestry activities, (c) proper agricultural or forestry practice abroad, (d) obligation on the buyer to farm the land himself, (e) impartiality in prior authorisation for the sale of lands. Among the questioned institutions, the ban on legal entities is the bone of the present land acquisition regime, and, according to Tamás Andréka and István Olajos, the aim of this institution is to avoid the uncontrollable chain of ownership which would be in contradiction with keeping the population preserving ability of the country

legislation and the cancellation decisions taken on the basis thereof are contrary to the free movement of capital. In fact, the requirement that such rights must have been created between close members of the same family gives rise to effects which are indirectly discriminatory against nationals of other Member States and cannot be justified by any of objectives put forward by the Hungarian
Government." 42 In my opinion, the most interesting aspects of the opinion are the followings.
First, the advocate general merely referred to the 'negative integration rules' of the TFEU, and the advocate general did not take the 'positive integration rules' into consideration. According to my interpretation, this argument of the advocate general considered agricultural land as merely an economic good, and considered the acquisition of agricultural lands only as a commercial issue. In the opinion of Tamás Andréka, if the interpretation of the CJEU in connection with the EU law's aspects of cross-border acquisition moves toward this excessively negative integration model as well, all EU countries which apply restrictions on the land market will be forced to cancel their land-market measures in ten years. 43 Second, the opinion of the advocate general interpreted the Hungarian national rules concerning usufructuary rights as a simple lease contract. Namely, the specialities of the usufruct were absolutely neglected, or the legal substances of the usufruct and the lease were confused in the opinion. That is the reason why the advocate general's arguments concerning the existence of indirect discrimination are quite unjustified and unreasonable. In Hungary, the typical parties of a usufructuary right are relatives. However, the advocate general interpreted this speciality of the usufruct as a condition which does not establish a formal distinc-tion by reference to origin, nevertheless, it is more easily satisfied by nationals of Hungary than by those of other Member States. 44
The report of the European Parliament
As opposed to the advocate general's opinion presenting an excessively negative integration model (i.e. agricultural lands are merely economic goods), the European Parliament adopted a report representing the positive integration model after certain antecedent. 45 Answering the aforementioned, as well as having regard to the infringement proceedings against the New Member States, on 27 th April 2017 the European Parliament adopted the report 46 on farmland concentration. The European Parliament warns of the phenomenon of land grabbing 47 in the EU. 48 Besides, the EP took into consideration the followings in the report: (a) "land is on the one hand property, on the other a public asset, and is subject to social obligations"; 49 The report of the European Parliament proves that the positive integration model also has an importance for the whole of the European Union and not only for the New Member States.
The possible reforms of the EU law concerning the cross-border acquisition of the ownership of agricultural lands
Stimulated by the uncertainties observed in connection with the EU law concerning acquisition of agricultural lands, the COM II's general reporter (János Ede Szilágyi) of the CEDR Congress submitted a proposal in which the possible ways of the EU law's improvement were formally analysed. elaborated a possible way how to develop the EU legislation toward the positive integration model. In the opinion of the general reporter, the agricultural land is not a typical object of a commercial transaction, and, therefore, the principles of the freedom of the capital and of the free movement of persons shall not apply without restrictions in the case of agricultural land. For providing this special status of agricultural lands, the general reporter could imagine the amendment of the EU legislation (even of the Treaties of the EU). Otherwise, the general reporter would provide a liberty for the Member States whether they endeavour to apply special rules in the transaction of agricultural lands or not. The general reporter would detail the definition of the 'agro-productional use of agricultural lands' and the admissible public interest objectives which can be called up when restricting the free movement of capital and persons with regard to agricultural lands. The general reporter would also regulate more precisely the applicable measures which may be considered as proportional restrictions. Among these measures, the general reporter would pay a special attention to the regulations concerning the acquisitions by legal entities. 67 Inspired by the adoption of the report of the European Parliament, the participants of a conference organised by the Hungarian Association for Agricultural Law in cooperation with the Public Law Sub-Commission of the Hungarian Academy of Sciences (Budapest, 2017) also dealt with the possible development opportunities of the EU law concerning the acquisition of agricultural lands (especially the ownership-acquisition). Mihály Kurucz determined several conceptions how to amend the EU law in order that the EU can fulfil the objectives defined in the report of the European Parliament. One of these concepts is about the renationalization of the Common Agricultural Policy of the EU. According to this concept, Member States could regain their absolute competence and freedom to regulate their own land market in exchange for the EU agricultural and rural development financial supports (i.e. the Member States would lose these supports). His other concept would handle the situation, beyond the negative integration rules of the EU, via stricter rural development and environmental protection regulations adopted by the EU. It could be a smart indirect regulation in connection with the land transfer. Tamás Andréka also proposed more concepts. One of them is a remarkable movement from the free movement of capital towards the right of establishment. According to another Andréka's concept, EU legislators should integrate land-acquisition into the Common Agricultural Policy. The concept of Ágoston Korom is not a real concept of the amendment of the EU law. Namely, in the opinion of Korom, the present legal framework of the EU is acceptable, nevertheless, the European jurisprudence should rethink the scientific background of the 67 Published by János Ede Szilágyi, Conclusions. JAEL, 19/2015, 94-95 (this part of the Conclusions was not adopted).
issue, create a new system and communicate this to the European Commission. In my opinion, the Comprehensive Economic and Trade Agreement (CETA) also contains a useful solution. Namely, the scope of the CETA extends to the transfer of agricultural lands as well, and therefore the CETA rules concerning investments (e.g. market access, national investment) are applicable to the acquisition of agricultural lands. Despite this scope of the CETA, the parties (i.e. the concerned countries, e.g. the Member States of the EU) have the right to take reservations concerning cross-border acquisition of agricultural lands. It means that countries may maintain their existing measures, and -in certain cases -adopt new or more restrictive measures that are not conform with the CETA rules (e.g. Hungary took these kinds of reservations). Accordingly, the CETA's reservation-mechanism could also be used in the EU law.
Conclusions
In my opinion, the abovementioned situation proves that the EU law concerning cross-border acquisition of agricultural lands and the related jurisdiction of the CJEU are not static phenomena. The Member States of the EU have the competence to constitute their national land law regimes in a dynamically changing frame of the EU law. Finally, the Member States have to equilibrate between the positive and negative integration models of the EU law. Nevertheless, the report of the European Parliament created a new situation in the uncertainties, and it can be regarded as an explicit step toward the positive integration model. 
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